January 3, 2000

J4/00-0172


Page 3 of 3

SUBJECT:

”Legal Matters” to “level the playing field”
AUTHOR:
William M. Klein (wmklein@ix.netcom.com)

REFERENCES:


1. CD 1.7, October 1999

2. http://www.uspto.gov/web/offices/com/speeches/99-51.htm
3. Patent number 5,806,063, titled "Date Formatting and Sorting for Dates Spanning the Turn of the Century,"
COMMENTS:

There are two items which have been discussed via email (some thru the J4 “official” distribution list – and some not) that I believe warrant being recorded in the J4 archives.  This insures that all current (and future) J4 members along with the rest of the “public” will have access to this same information – regardless of whether they received the previous email and/or actually read it.  It is my recommendation that anyone reviewing this J4 document pass it on to BOTH their legal departments (or resources) and to their documentation department. Other than recognizing this document as “received,” I believe that it requires no additional processing or discussion by J4 at this time – but am more than willing to if others wish to.  

I will state it again, but I do want to make it clear that I am not offering legal advice – but suggesting that others seek such advice where it may impact them, their employers, publishers, or clients.

ISSUE 1:

There is some question whether some of the “windowing” intrinsic functions included in the current draft of the COBOL revision would or would not be subject to “Patent number 5,806,063.”  However, whether or not this is true, it has been made clear that the status of that patent is under “reexamination.” (See reference 2.) I would suggest that any implementor who has, is considering, or might in the future consider implementing the DATE‑TO‑YYYYMMDD or DAY-TO-YYYYDDD functions

· Follow the status of the reexamination of this patent. (Reexamination does NOT mean that it will eventually be removed.)

· Determine (for themselves) whether this patent does or does not apply to these intrinsic functions

ISSUE 2:

In August of 1999, I contacted the NCITS Secretariat (with various CC’s – and different CC’s as this issue progressed since then) concerning the apparent conflict between the text that appears on the cover-page of CD1.5 and following (but not before – either in Committee Drafts or Approved COBOL Standards) with the statement which appears in each Committee Draft (including the most recent) and every previously published or approved COBOL Standard or JOD which states (in part),

“Any organization interested in reproducing the COBOL standard and specifications in whole or in part, using ideas from this document as the basis for an instruction manual or for any other purpose, is free to do so. However, all such organizations are requested to  reproduce the following acknowledgment paragraphs in their entirety as part of the preface to any such publication: …

The authors and copyright holders of the copyrighted materials used herein …

have specifically authorized the use of this material, in whole or in part, in the COBOL specifications. Such authorization extends to the reproduction and use of COBOL specifications in programming manuals or similar publications.”

In practice, this text has meant (both in regards to previous Standards and all J4 drafts up to now) that any LRM (Language Reference Manual), COBOL text book, or other COBOL-related publication (printed, soft-copy, or otherwise – commercial or not) could quote parts or the entire text of the ANSI/ISO (or draft) COBOL Language in commercial or other documents.  Furthermore, it has meant that any vendor could include the exact text of the Standard (draft or approved) in their LRM and to copyright that publication – as long as they also included the “traditional acknowledgement.”  To the best of my knowledge, there are currently a MULTITUDE of LRMs and other published documents that actually have large (if not entire) sections of the Standard document in copyrighted soft and hard-copy publications. I know of at least three copyrighted LRMs that include text directly from the draft (which did not appear in previous Standards or Amendments).

After approximately a five month delay (and apparent review by representatives of both NCITS and ANSI), I have received correspondence indicating that (at least at this time) neither NCITS nor ANSI has any input to “resolve any potential conflict” (which I take to mean to delete, modify, or otherwise contradict the traditional “Acknowledgement”) in relationship to its ANSI or NCITS status – as it appears in the text on the current NCITS web-site.  The correspondence did, however, state that it is possible (I infer probable) that “Anything that conflicts with the ISO copyright statement will be removed” <at a future date>.

This last statement is what concerns me (and I believe should be brought to the attention of any author, publisher, vendor, or teacher who currently has a copyright on material that appears in the draft Standard. As I understand copyright rules (and I am NOT a lawyer and do not claim to be one) it will be imperative that you notify ANSI (or ISO) during their upcoming “call for copyrights” of text which appears in your copyrighted publications (whether it first appeared in the ’68, ’74, ’85 Standard, the JOD, or any other  “COBOL Language Specification”).  It is clear that if any future approved and published COBOL Standard continues to use the same Acknowledgement (allowing you to use the new and old text) then they meet your current copyright requirements (assuming you also have that same acknowledgement statement).  If, however, ANSI or ISO is allowed to publish a copyrighted document WITHOUT this acknowledgment, it may well invalidate your existing copyright and will certainly limit your ability to freely publish future texts, LRMs, or other printed or soft-copy documents (or at least to do so without specific permission from this ANSI/ISO copyright holder).

Again, my major recommendations for this issue are:

· Notify the NCITS Secretariat that you need to be notified of any future “calls for copyrights” concerning the COBOL Language Specification (whether you are or are not a J4 member at that time)

· Insure that your own documentation group and/or publishers are aware of this issue and follow it as it progresses thru the ANSI and ISO approval processes

· Contact your own legal advisors to determine what (if any) concerns they have with this issue (and most importantly to what extent they agree or disagree with my analysis of the potential problem of a COBOL Language Standard published with a modified or removed “acknowledgement” when it comes to your own current and future copyrighted material.)

